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Abstract

A significant shift in gender roles and family dynamics has occurred in New Zealand in
the last twenty years, transforming the context of custody and accessissues. The
legislation and practices of the New Zealand Family Court in addressing custody and
access decisions have lagged behind these shifting cultural norms.

Many fathers are indicating a desire to maintain more intimate relationships with their
children upon break-up of the family and are pressing for either more contact or varying
degrees of custody of their children.

Thisreport finds that many of the fathers who approach the Family Court hoping to
achieve the above feel inequitably treated. The Family Court, the District Court, the
Police, WINZ, and the primary and secondary educational systems are all cited by the
respondents of this report as presenting barriersto fathers who are attempting to maintain
asignificant day-to-day rolein their children’slives.

Thisreport is based on data collected from three community workers who are involved
with fathers who have had or are having dealings with the New Zealand Family Court.
This small sample presented a comprehensive picture of the perceptions of many fathers
on thisissue. A comparative, qualitative analysis of thisdatais performed to establish the
patterns of claimed anti-male bias.
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Preface

My interest in New Zealand men’ sissuesis driven by my personal exploration over the
past decade. | have been aregular member of men’s groups and attend the occasional

weekend workshop for men in the hopes of understanding myself more as a human being.

| am also a social worker working with youth in both the youth justice and care and
protection environment. This has left me profoundly aware of the disconnection many

young people feel from positive male role models.

These experiences have prompted me to question approaches on a broad social level to
address the needs of fathers and children. | believe that more unity between fathers and
their children can do much to address the sharp edge of dislocation felt by both groups.

With many other countries already leading the way, | believe that thisis apivotal timein
New Zealand history to address thisissue. In particular the current Ministry of Justice
review of the Guardianship Act 1968 suggests the need for constructive criticism of the
existing system.

| believe that the timeisripe for more men to move from caring for their children to
caregiving, in partnership with both their past and present partners, supported by father-

positive legislation and social practice.
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Glossary of Terms

Access or der - A legal order issued by the New Zealand Family Court defining the time,
duration, frequency and nature of contact allocated to an access parent.

Access parent- A parent who is denied the right of custody of their children but has
visiting rights allocated by the Family Court.

Anti-male bias- Discrimination based on the gender of the person being male.

Counsel for Child (CFC)- The lawyer assigned by the Family Court to represent the
child(ren) in the event of disputes regarding custody and access.

Custodial parent- A parent assigned custody of achild by the New Zealand Family
Court. They have theright to decide the day-to-day activities of the child in their care.

Cultural sexism- Gender bias practised in the context of entrenched philosophies and
beliefs that results in privilege or punishment being given to a person dependant on their
gender.

District Court- The New Zealand court that hears breaches of the criminal code by

adults, as well as those young persons who are referred from the Y outh Court.
Department of Child Youth and Family Services (DCYFS)- The New Zealand
government social work agency that investigates allegations of child abuse/neglect and

also prepares, when asked, reports for the Family Court.

Domestic Purposes Benefit (DPB)- Government financial support scheme for solo

parents without significant income.
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Ex-parte protection order- A protection order issued by the New Zealand Family Court,
which bypasses an opportunity for the respondent to challenge the order until afuture
date.

Family Court- The court that hears all matters relating to custody and access in
accordance with the New Zealand Guardianship Act (1968).

Institutional sexism- A biasin social and administrative institutions that automatically

benefits one gender.

Parental alienation syndrome (PAS)- The process of a parent (usually custodial)
undermining a child’s expressed desire to see the other parent. Often thisis done with the
use of fear.

Per sonal sexism- Discrimination based on the gender of the person.

Super vised access- Access allowed by the court under the direction of an agency or

person considered fit to protect the child.

Work and Income New Zealand (WINZ)- The New Zealand government organisation

responsible for administering welfare benefits, including the Domestic Purposes Benefit.

viii



Chapter 1- Introduction and Literature Review

The laws governing guardianship are currently under review in New Zealand. This
report attempts to explore the performance of the Family Court as the principal
administrator of the Guardianship Act 1968. In particular this study focuses on perceived
patterns of anti-male bias directed at fathersinvolved in the process of

obtaining/sustaining custody and/or access to their children.

This report seeks to identify patternsin the alleged bias in such away that it will be
useful to all that are concerned with the existing process. In particular it is hoped that this
research will help inform those drafting the proposed | egislation to optimise the
opportunity to affect change.

This report was inspired by the stories of fathers | have encountered who have been
isolated from regular contact with their children under the Family Court process. Many of
these men have expressed frustration, sadness and anger with a process they interpret as
being anti-father / pro-mother and have charged the existing system with the breakdown

or muted connection they have with their children.

In most cases of separation, the father is the non-custodial parent and the mother
holds custody as aresult of Family Court counselling processes. The respondents
generally assumed thisto be the case in their examples and subsequent discussion of the

issues. Thisreport maintains this convention unless stated otherwise.



Theliterature

Many Western countries are experiencing a shift towards greater flexibility in the area
of gender rolesin the family context (Ludbrook, 1999). Despite this, men in New
Zealand (and abroad) are still typically acting in the role of provider and women in the
role of nurturer in afamily context. An example of thisin the New Zealand context is that
in one study 81.6% of fathers appearing before the Family Court were in full-time
employment, compared with 26.3% of mothers (Lee, 1991, p.23).

Ludbrook (1999) comments on social change in the context of the Family Court. He
observes that before the 1970’ s Family Court disputes focussed on who was responsible
for the marriage breakdown. Children did not enter the picture as the woman was
assumed to receive the children.

Ludbrook (1999) notes thisis followed by a shift in recent years towards a focus of
separating couples contending for the position of most capable parent. Such a contest
turns what was most likely an assumption that both parents were adequate, into a battle to
portray the opposing parent in the worst light, and oneself in the best, in order to achieve
the desired end; that is custody of the child(ren).

Many fathers perceive anti-male biasto exist in the Family Court (see below). This
means that a significant proportion of participantsin this potentially conflict-laden
process believe that they are at an unfair disadvantage in appealing to the court. As
portrayed in the results below, this perception of inequity is a passionate issue for many
fathers (and their supporters), particularly for those who believe they have suffered from
it.

What does society at large think of thisissue? Julian (1999, p.18) in arandom sample
of New Zealanders found a common societal belief that the Family Court discriminates
against fathers, with 41% of the respondents agreeing that this was the case. The

researcher notes that those who do not have children or are past the child-rearing age



were less likely to agree with this statement and that males were significantly more likely

to agree withit.

In 1991, the Family Court initiated research into the operations of the court resulting
in aseries of eight reports. At thistime, there was only peripheral investigation into the
public perception of bias against fathers by the Family Court. An example would be the
one-line statement citing 8 respondents to the study claiming that ‘ The system is biased
towards the mother’ (Lee, 1991, p.36) followed by no further dialogue on thisissue.

Custody and Power

Much of the dialogue by the respondents about anti-male bias is focussed on the
granting of sole custody to mothers. It can be argued that the granting of sole custody
creates an extreme power advantage in amother’s favour. One aspect of this power is that
sheisleft in aposition in which she can unduly influence the child(ren)’s desire to see
their father through overt and/or covert coercion. This situation has been defined as
parental alienation syndrome (PAS) (Burgess, 1997).

Thereisreason to believe that under the existing regime of sole custody, many New
Zeadlanders are affected by PAS. Research by the Family Court found that the response to
the line * Children being influenced against you by your ex-spouse’ (Lee, 1991, p.52) is
indicated by 31.3% of non-custodial parents. Thisis contradicted by the custodial parent
belief that they do thisin only asmall percentage of cases (3.0%). Overseas, Burgess
(1997) cites an American study, which found that approximately half of the mothersin a
study of access blocked visitation out of spite at least once. Further study in the New

Zealand context could be warranted in this regard.

In New Zealand, custodial parents indicate an awareness of how to best encourage
successful (or unsuccessful) access arrangements. The top three responses given by
custodial parents for achieving this were ‘willingness for the children to see your ex-

spouse’, ‘not influencing the children against your ex-spouse’ and ‘ both you and your ex-



spouse agreeing to the arrangements’ (Lee, 1991, p.52). The mechanism for sabotaging

access should one wish to, is clearly understood by those who are placed to performit.

A mother also exercises significant control over any access arrangements that a father
triesto maintain (Burgess 1997). The respondents of this study believed that a mother
could deny access with relative impunity.

M echanisms of Bias

A variety of mechanisms are found to be restrictive in the area of access and custody
for men. Many fathers claim that false allegations of sexual or physical abuse occur
during theinitial period of separation with the claim that mothers use this as a means of
distancing the men from the children, cementing the mother’ srole as the primary
caregiver.

For example:

When allegations of sexual abuse are made during a custody dispute between
separated parents (and the accusing parent has considerable motive to hurt or
exclude a hated ex-spouse) there is a greatly increased likelihood that the
alegations are false.

(Goodyear-Smith, 1999, p.102)

However, Kelly and Vincent (1995, p.7) contradict this, citing research that indicates
that ‘there was no greater incidence of false allegations (of sexual abuse) in the context of

custody and access disputes compared to allegationsin general’.

Goodyear-Smith (1999) indicates that inaccurate claims by mothers, of fathers
sexually abusing against their child(ren) is damaging to the child. As such, prompting
false claims from a child constitutes a form of abuse. Goodyear-Smith (1999) also cites
the growing number of cases where children who have not been abused have made false

allegations.



The awareness by the Family Court * Counsel for Child" and Report Writers of the use
of false sexual abuse allegations were mentioned by only three of the 67 participantsin
the 1991 study (Hong, 1991, p.150). The questions associated with this report are open
and would alow for arespondent to explore the issue of false reporting. This could be
construed as demonstrating alack of awareness of thisissue by professionalsinvolved in
the court process.

Physical abuse of children is equally common to both sexes.
‘Mothers and fathers appear in the statistics to be pretty evenly matched as perpetrators
and, surprisingly, the most serious acts of physical abuse are more often committed by
mothersthan fathers' (Burgess, 1997, p.211).

An interesting experiment illustrating the use of protection orders against fathers was
presented in England in 1995. In this case, atelevision program hired an actressto go to 4

lawyers for legal advice.

She said she had been career-minded and that her partner had taken the greater
responsibility as a parent. She also ‘ confessed’ that she had had an extra-marital
affair. Smultaneously, an actor posing as aworried dad was visiting four different
solicitors. His story was that, although both he and his wife had been employed,
he had been the more involved parent, collecting his son every evening from the
minder, for example. He also said that he had remained sexually faithful, while
hiswife had had an affair. All the lawyers advised the woman to go for sole
residence (custody), and she was advised that she would get the child. It was
suggested that she play the ‘violence card’, although she insisted there had been
no violence. The man, on the other hand, was told he didn’t have a chance of
keeping his son.

(Burgess, 1997, p.197)



The existence of perceptions of bias against fathers before the Family Court was not
addressed in the 1990 Department of Justice studies despite the perceptions of bias by the
public (Lee, 1990).

Spousal Violence by Women

Spousal violence by either partner is recognised as abusive of the child(ren) (Burgess,
1997) and as such, the neglect of spousal abuse of men by the police and courtsis

supporting child abuse.

In this study there are many anecdotes by the respondents of cases where afather’s
claim of abuse by his partner isignored or minimised by Family Court and others. In
New Zealand, Goodyear-Smith and Laidlaw (1999, p.287) cite Gelles and Loseke (1993)
to claim that women ‘engage in a greater rate and a higher degree of partner violence than

men’. At the same time they note that men suffer fewer injuries.

Figuresfor police and treatment intervention as cited in Goodyear-Smith et.al. (1999)
regarding the Hamilton Abuse Intervention Pilot Project indicate that the female partners
are not challenged in thisviolence. * Inthe years 1991 and 1992, approximately 900 men
were identified as offenders by HAIPP, but only two women’ (Goodyear-Smith et.al.,
1999, p.298). Thisis despite the figures indicating significant degrees of spousal abuse by

women.

The minimisation of the violence by women against men can be partially founded on
the belief that it is much more difficult for awoman, in general, to harm a man. Research
overseas (Goodyear-Smith, 1999) however indicates that women are as likely as men to

murder their partner, and that when they do attack they are more likely to use weapons.

In the event of aman claiming that an ex-partner has been physically violent, in
general thisindicates a greater level of violence by the ex-partner due to men’s tendency

to minimise the violence of women (Goodyear-Smith, 1999).



Considering all of the above it islikely that many of the women who appear before the
Family Court and have allegations of spousal abuse alleged against them by their ex-
partners have actually been perpetrators. In effect, fathers are statistically more likely
than mothers to be justified in applying for a protection order if they have not previously
been charged with assault against the mother. Thisis due to the likelihood that violence
by fathers would more likely have been noted by the current criminal justice system.

Blocksto I nformation

The confidentiality of the Family Court processis one of the blocks to change cited by
arespondent in this study. The limited capacity to analyse the results and affects of the
Family Court process has left those who are agents for change scrambling for data
overseas or relying on that published by the Family Court itself. As noted earlier, the
Family Court has failed to respond to the question of anti-male bias with open dialogue.

The court maintains confidentiality on the basis that * the proceedings are essentially
private family matters involving children and young people and there does not seem to be

any wider public interest in the dispute’ (Ministry of Justice, 2000).

However, the respondents indicate that there is wider public interest in the results of
the Family Court. One of the respondentsin particular argues that the restriction on
information hasin effect supported the continuation of the alleged anti-male bias.

In addition to the limitations of research in this regard, Rowland cites Jorm (1999) to
claim that ‘in studies of the effects of parents on the mental health of their children, 51
percent examined the effect of both parents, 48 percent examined the effects of only the

mother and only 1 percent the father’ (1999, p.1).



The minimal inclusion of fatherhood as an issue for research leaves fathers vulnerable
to sexist stereotypes as they have limited data to challenge perceptions. The existence of

such an imbalance in itself could be construed as sexist.

Alter natives

Rowlands (1999) cites Taylor (1998, p.41) in discussing the core of a philosophy
underpinning alternative approaches to custody after dissolution of afamily unit. The
following philosophical approach is more inclusive of the father, and provides for the
optimal wellbeing of the child.

If the question is ‘who is the better parent? remains the test of custody
determination, then by definition one parent must win and the other must lose. If,
however, the question is “what is the best possible parenting arrangements that
both parents can make for their child?” we are then able to take a non-adversarial
approach to custody dispute resolution, in which, except in the most unusual
circumstances, both parents win because each has something to contribute to the

wellbeing of hisor her child.

Shared parenting models are put forward by the respondents of this study and have
been tried overseas to varying affect (Ministry of Justice, 2000). Thisissueis, however,

beyond the scope of this report.

Why change the status quo?

The wellbeing of children generally suffers significantly when fathers stop having
regular contact with them (Rowland, 1999). Research by the Family Court into father’s
and mother’ simpressions of the wellbeing of the child indicate their belief that it is
important for both parents to maintain contact with the children after separation. Parents
value this highly with 77.9% of men and 59.8% of women considering thisto be ‘very
important’ (Lee, 1991, p.72).



There isthe recognition of the need for positive involvement of fathers with children.
Rowlands (1999, p.15) cites the New Zealand School Trustees survey finding that 37 out
of 41 youth offendersin school had no meaningful relationship with their fathers. One
could argue that changes to the existing Family Court approach that lead to greater
involvement of the father in children’s livesin most cases, would improve the wellbeing

of the young person.

The Family Court research contradicts the view that children are better served by more
inclusion of their fathers. One survey indicated that 50.4% of mothers were much more
likely to believe that their children were better off after the separation compared with
only 13.9% of men (Lee, 1991, p.72). The reason given for this was largely based on the
reduction in tension between the parents, rather than the absence of the father.

Despite this disagreement on a measure of the child’s wellbeing, this measure does not
indicate whether the optimal result was created for the child. Many of the researchers
(Rowland, 1999) who are recommending a change to the existing situation are calling for
a shift towards both parents (in most cases) having significant on-going involvement in
the day-to-day life of the child. The different perceptions of mothers and fathers on the
improvement for the child’ s wellbeing reflect the current approach to custody and access;

not the potential associated with shared custody approaches.

A shared parenting approach does require the involved parties to resolve their
differences to a certain degree in the best interest of the child. The point is made that
shared parenting after divorce can result in the parental focus being more on the practical
day-to-day issues of managing the child rather than that of contending for custody and
that such an environment encourages parents to resolve their differences (Burgess, 1997).



Men’sHealth

Though the wellbeing of the child isthe primary focus of the Family Court, thereis
reason to have concern for the displaced father under the current system. Many men
suffer significantly in being separated from their children. Health statistics for men are
cited by two of the respondents of this study as reasons for addressing the current

situation.

Evidence to support this contention is readily available. Men's physical health suffers
significantly more than that of women due to stress-related factors. For example, the
probability of men/boys dying each year is consistently higher than that for girls’'women.
Thisis claimed to be due to their enhanced risk-taking behaviour, dangerous work

environments, and stress related diseases (Weidenfield & Nicolson, 2000).

In the area of mental health, Lynch and Kilmarton (1999) cite male socialisation as a
major factor in limiting men’s ability to grieve after relationship break-ups. It is possible
to contend that the impact of the additional stress of separation from their children
combined with the grief of separation could lead to adecrease in afather’s mental health
such that they appear less credible before the Family Court in any application for custody

Oor access.

Lynch et.al. (1999) say that the depressive patterns of men are more of a destructive
nature due to men’s general dissociation from feelings such as grief. In effect, men are
left more vulnerable than women to the grief of separation, and are more likely to act out

in violent and self-destructive ways than women.
As argued above, separating fathers from their children and imposing severe

restrictions on their involvement in their children’s day-to-day life, compromises both
their mental and physical health. With men’s health statistics already pointing to elevated

10



susceptibility to stress-related diseases, the disruption in fatherhood could be an additive
factor inill health.

The following chapter describes the methodology utilised in this study and provides
profiles of the respondentsin this study.

11



Chapter 2- Methodoloqgy

The purpose of this study is to gather the experience of men who work with fathers
who have been and/or are before the Family Court. Thisiswith the intent of establishing
the validity of any allegations of discrimination against fathers on the basis of their

gender.

A qualitative basic research method has been chosen for this study (Patton, 1990). A
basic research approach has been selected because of the belief that the experience of
anti-male biasis an area neglected by researchers. As such, theintent of this research has

been to understand and explain the phenomenain the context of New Zealand culture.

Sampling

Critical case and politically important sampling has been used in order to gather the
most information-rich cases for this research (Patton 1990). The respondents were
selected through investigation of the local area men’s support networks. The workers
were contacted by phone and targeted based on their claimed experience and interest in
the area of this study. Copies of the information sheet, consent forms and questionnaires
were sent to the respondents prior to engaging in interviews (see Appendices 2, 3 and 4).

Three respondents were interviewed in total.

Critical case sampling isreflected in the selection of respondents who work with
fathers who have had difficulty adjusting to the decisions of the Family Court. The
exceptions that they take to the rulings of the court and the negative experiences that they
have had while on the journey to and through the court, all provide rich material for

exploring the issue of anti-male bias.

The use of politically important sampling (Patton 1990) is reflected in the selection of

workers who work with the two major father’s support networks in the Christchurch area.

12



The intention of thisisto make this research more relevant to those of the Christchurch

area

Ethics Proposal

The ethics proposal for this study was submitted to a peer review process by the
Massey University Human Ethics Committee. Ethical concernsidentified included
concerns regarding the possibility of protecting the confidentiality of the respondentsin
such a select field. Thiswas addressed by asking the respondents to allow themselves to
beidentified in this report. A copy of the human ethics proposal is attached to this report
in Appendix 1. All of the respondents agreed to be named in this study and signed the
consent form included in Appendix 3. The interviews were recorded on audiotape and
later transcribed by myself.

M ethod of Data Collection

The data collection involved one in-depth interview with each of the respondents of
between one to one and one half-hours in length. Two of the respondents were
interviewed in their offices and one was interviewed, at their preference, in their own
home. All of the respondents gave written consent after they had addressed any questions

resulting from the information sheet a copy of which isincluded in Appendix 2.

The Questionnaires

An interview guide approach (Patton, 1990) was selected for this research and a copy
of this, asincluded in Appendix 4 of this report, was given to the respondents at the
interview for guidance. This approach was chosen to create a structure for conversational
dialogue while still allowing the respondents the freedom to pursue items of personal

interest in the area of custody and access for fathers.

13



Data Analysis

The interview guide was used to provide aformat for analysis. Quotes from the
respondents were used and identified as approved by the respondents. Emergent themes
are explored and expanded upon in the Discussion Section.

Limitations of the Study

This study has maintained alimited scope due to resource constraints (Patton 1990).
As aresult, the use of other perspectives of mothers, judges and other professionals was
not included. Though such information would have been useful in completing the picture
of the issues covered in this report the current respondents provided sufficient
information to sensitise the reader to issues from the separated father’ s perspective. As
noted earlier in the literature review, there is alimited amount of research into fathersin
the region of Australasia and the intention of thisreport isto address thisto a small

degree.

Profiles of the Respondents

The respondents all agreed to be identified in this study and have supported the

following profiles based on the results of their interviews.

Brent Gardiner is a degree counsellor with the Home and Family Society. He is 46 years
old with aMastersin Education (Counselling). Heis currently undertaking training in the
area of parental training. He provides counselling to families, many of whom have been
involved with the Family Court. He usually works with youth struggling with parental
separation. The Family Court does not directly employ him. Brent has not personally
been involved with the Family Court but has experienced parenting challenges as the

result of a separation.

14



Don Rowlands is a Family counsellor with the Home and Family Society. Heis 51 years
old, has counselling training and has a background as a school counsellor. Don helped
train Menzline counsellors before he came to work with the Home and Family Society in
1994. Heisthe co-ordinator of the Caring Fathers Group. This monthly group contains
approximately 150 recently separated fathers who work with the support of trained
facilitators. Don is currently training in Imago therapy, aform of relationship counselling
based on the work of Harville Hendrix. Don has been personally involved with the

Family Court.

Aaron Williamson is a 29-year-old community worker and administrator who works for
the Father and Child Trust. Heislargely self-taught in thisfield and has read psychology

extensively, with particular interest in the work of Carl Jung. The Father and Child Trust
isacharitable trust set up to promote positive fathering involvement through provision of
postnatal and prenatal education. As a community worker he provides support to men
who are involved in the Family Court process, as well as to those who have agreements
formed outside the Family Court. Aaron has had personal experience of involvement in
the New Zealand Family Court process.

The following chapter describes the results of the interviews with the above

respondents. These have been presented in themes following the basic structure of the

Interview Guide included in the Appendix 2.

15



Chapter 3- Research Results

The results below are presented in athematic manner. The structure chosen to present
it follows the pattern of the general interview guide with some additions resulting from
the interviews. The material gathered for these resultsis based on three interviews
conducted with people who work with men in the area of custody and access. Profiles of
the respondents are provided at the end of the previous chapter.

How would you describe ‘per ceived bias ?

The respondents all interpreted this question as arequest for a description of the bias
they have perceived in the Family Court process. The responses given indicated that the
issue of anti-male bias in the Family Court was one they frequently thought about and
that they had given thought to this matter prior to the interview.

There was a shared understanding of the meaning of the word bias, demonstrated by
the tack they took in responding to the above opening question. ‘My experience is that
men are saying that they haveto ...[get across| far more hurdles to get acknowledged as
custodial parent than awoman would’ (Don). Don opened his discussion with a clear

assertion of different treatment under the current system based solely on gender.

Don demonstrated a theoretical knowledge of the modes of biasin referring to
institutional bias, ‘My perception isthat it is not so much perhaps as blatant
discrimination asinstitutional bias. So it’s perhaps in the interpretation and assumptions
about our gender roles (Don).

Custody and patterns of perceived anti-male bias

All of the respondentsidentified patterns of perceived anti-male bias regarding

custody for men involved with the Family Court. The workers with the Home and
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Family Society focussed more on the effect of current gender roles providing the basis for

father’s perceptions of bias as demonstrated in the following;

The parent in the provider roleis often disadvantaged because the criterion that is
established in the legislation is [that the court] will take the best interests of the child.
And often ... the person with the greatest psychological bond with the child at the time
will be the one who is doing the caretaker role. And | see that as disadvantaging men,
and sometimes, disadvantaging children because they are [ sometimes] not getting

access to the best parent. (Don)

The Father and Child worker (Aaron) provided more consistently
emotive/personalised examples of perceived anti-male bias by the Family Court
reflecting his role as an advocate for fathers. Examples are cited in the report though due

to space limitations this will not be further elaborated upon here.

Access and patter ns of perceived anti-male bias

The three respondents shared the perception that the assignment of access involved
significant delays for fathers. ‘ The system is set out to operate very slowly as far as

awarding access. Three, four or five monthsis standard’ (Aaron).

Pursuing access can be expensive as well as frustrating if the mother decides to
challengeit. It’s been the experience of some men that after an expensive process
through the Family Courts to gain access, the court decides that it’s safe and

appropriate to have that access; It might take a couple of years. (Don)

Don points out that the process of access assignment has been sped up in the case of
fathers denied access through the use of a protection order. ‘ There's some consciousness
of those delaying tactics in the Family Court now. There’'s been an effort to bring cases

that involve children to afaster conclusion but you' re still looking at 10 weeks' (Don).
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There are ways to delay and/or limit access through the use of protection orders or

allegations of abuse. In the event that a protection order is awarded to a custodial parent,

the respondents claim a non-custodial parent is likely to be given supervised access at

best.

Protection orders... can be used to limit contact with the other parent. Which may
not be a problem, but it’s also linked to what’ s called 15b of the Guardianship Act
which means that for the protection orders to be upheld the child is only to be
given supervised access. The custodial parent pretty much has the say on whether
that occurs. ... A very small amount of verbal or psychological abuse can be a
very effective way by uncooperative and unfriendly parents of restraining access.

(Don)

Access arrangements and per ceived patterns of anti-male bias

The respondents note that fathers attempting to enforce the existing access

arrangement may unwittingly be *asking for’ further trouble.

Many men have found that [in] going back to court to enforce awarrant, ... the
police are unwilling to do that at short notice and that the courts may often, when
they see the warrants, reopen the custody and access case which may have been
going for years and years. So the male ends up in aworse condition going to

court. In the meantime they are often without access at all. (Don)
Often | think men feel very disempowered by that and they know that if any

conflict happens, that if they stand up on some issues they’ re likely to be used as
sources of conflict and reasons to block any shared or substantial access. (Don)
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All of the respondents expressed the belief that it was easy for a mother to not honour

an access order.

(Access orders are) very rarely enforced. | don’t see them enforced. | had one
client who went to court, as he wanted to see his children and he was having
access at an access training day through the [ Father and Child] Trust. The mother
would come here and drop the child off and | had the Counsel for Child here.

[ The father] would come and pick them up 15 minutes later, [for an] overnight.

[ The mother] might come down two consecutive weekends, then we'd have to
[go] back to court and reapply. This went on for a couple of years before the
Counsel for Child said he would initiate proceedings against the mother. (Aaron)

One of the respondents challenged the belief that fathers experience discrimination in
the enforcing of access stating ‘I think that maybe women would be treated the same as
... men. But it’s generally men that have the access orders and it’s generally men that are

obstructed in access orders by women (Brent).

The period of separation can serve to both destroy the bond between the child and the

father and entrench the custodial parent’s position as primary caregiver;

Parental alienation is much more common than is acknowledged. It can be very
subtle, it can be the custodial parent saying the child isill today, or the child
doesn’t want to see you today. And it’s a subtle weakening of that relationship.
That isvery difficult for an access parent once they lose, if they’ ve got aloss of
contact. If they lose that it becomes difficult to maintain the relationship. It

compounds itself (Don).
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Other mechanisms supporting per ceived anti-male bias against fathersin the

Family Court process

The District Court is perceived to protect women from being challenged about their
violence towards their male partner. A common theme for all three respondents was
stories of spousal abuse by women that were discounted or ignored by the Family or
District Court;

| had a case of aclient who actually had videotape of, they actually happened to
be videoing afamily occasion and his partner, his ex-partner arrived to pick up a
child after an access visit and the videocamera switched to her beating him about
the head and the judge wouldn’t even hear the case when he tried to bring the case
to court. He was applying for a protection order. ... | can’t say definitely that if it
was a woman that had the video and was being beaten up that they wouldn’t have

done the same, but you’'d have to wonder. (Don)

The police appear to share this attitude in their response to reports of domestic

violence by women;

(A) fellow I’ ve been seeing recently, he used to get beatings on afairly regular
basis from hiswife. And the police had been called out on quite afew occasions.
And they never arrested her but they arrested him several times. But he was
bleeding and she had no visible marks on her. (Aaron)

The belief was also expressed that the police are less likely to respond in the event of

violence by awoman on her male partner;

I’ve heard stories from guys who have phoned up the police to charge their wife
with assault and had the police laugh at them. [A friend] has afriend on the police
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force and he says that if a male has been assaulted by afemale they won't actually
go out and respond, they will maybe 15-25% of the time. Female allegations for a

response they go out every time. (Aaron)

Perceived anti-male bias by administrators and others involved with the Family Court
process is anecdotally evident with examples being cited by the respondents of
admissions by judges, counsellors, lawyers, and social workers. ‘There' s one judgein
particular. The lawyers would say you've got a good case. If you get that judge you're
f**ked. They will not give that father custody or access unless they absolutely have to’
(Name suppressed). In addition, ‘I've seen CY PS social workers make some very biased
remarks to the fathersin FGCs' (Aaron).

In particular, anti-male bias is noted as having a powerful affect on the interpretation

of afather’s use of the Family Court process.

Men who don’t back down are considered (by social workers) to be controlling
and manipulative. It sironic that (for) men who actually pursue custody, it’s a no-
win situation. If you back out you'reirresponsible, a bludger deadbeat dad, where

if you pursue it, you are controlling, dominating, manipulative (Don).

The respondents agreed that the court has responded somewhat to the concerns fathers

have about the process and that in recent years proceedings are not as overtly anti-male.

(I’ ve observed improvements) both in talking to the guys who’ re coming through
the Family Court system and talking to Family Court lawyers who’ve come to
talk to those guys. There is more understanding by Family Court judges about the
issues that fathers and men face in the Family Court. There has been research
done for example where sexual abuseis used as afalse allegation... (many) more

of them are proved to be false than in the other instances (Brent).
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Other organisations such as schools and WINZ were cited as producing environments
that discriminated against separated men. One worker at WINZ demonstrated standard
role expectations of afather who was caring for his 3-year-old daughter. ‘He was at
WINZ, | don’t remember why and they said to him, “when are you going to sort your life
out” and stop going to [WINZ] for family assistance, and to “stand on [your] own two
feet” ' (Aaron).

This respondent clearly believed that such a degree of financial independence would

not have been expected of a mother in the same situation.

Another clear example of perceived bias occurs with schools and the way they
exercise the Guardianship Act. ‘ If thereis any indication of conflict, if the one parent
doesn’t want info going to the other parent, they’ll just say to the access parent “sorry,
there’sacustodial conflict we don’'t want you here”” (Aaron). As men are significantly

more likely to be in the role of access parent this alleged practice becomes a gender issue.

The broad impact of the Family Court process

The respondents shared the belief that the Family Court affects far more than those
who appear before it.

It'slike saying that the traffic laws aren’t relevant because only 5% of the
population get aticket. It'savalid analogy. Theredlity isthat everyone elseis
influenced in their behaviour by what the laws are so you don’t speed, so you
don’t seek custody, you don't try for shared parenting because it’s not an idea that
is supported by the system. And the lawyers say, well you’ d want every second
weekend wouldn’t you, because you're the father. That’s what the culture is and

that’ sthe pattern. That’s what the judges are likely to suggest or promote. (Don)

An acceptance of the status quo is perpetuated by the lawyers and judgesinvolved in
the Family Court process. Lawyers for fathers are said to think ‘He’s not going to get
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custody he’s only going to get access so I'll only put a half hearted effort in’ (Aaron).
Two of the three respondents spoke at length about the status quo having a momentum of
itsown. Thiswas claimed to be due to the fear of judges to challenge it and lawyers not

bothering to press more often for shared custody.

A recognition of the status quo even affects those who provide advocacy and support
for men entering the Family Court arena. One respondent indicates that his practical

advice to fathers separated from their children includes the following;

Basicaly (1) talk to them and try and identify their issues and whether they want
to go to the Family Court. And if their relationship is within the realms of the
norm I'll try and talk them out of it. | give them examples of people that have

been through court and it usually shocks them. (Aaron)

Such advice recognises the limitations of the situation for fathers but in doing so may
perpetuate the existence of such a system. In effect, the advocates for men can potentially

be a channel for the continuation of a system they believe to be discriminatory.

Particular groupsof men perceived to be more vulnerableto anti-male bias

Rural men can experience longer delays in the court ‘ For ex-parte orders, Christchurch
attempts to get into court now after ten weeks, while in the past they’ ve been up to 6
months and some rural areas go beyond that’ (Don). These additional delays further
undermine the relationship fathers have with their children causing significant impact on
the wellbeing of the child.

Middle class men in the non-custodial role find themselves in a potentially punitive

position.

Partly it’s the child support tax. It’s the marginal tax they face. Keith Rankin
(Rankin, 1999) studied it, of 60 to 70% with child support. ...unless you earn well
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over the average wage your ability to have a second home is strictly limited.
(Don)

One respondent pointed out that in many cases the mother was living off of the
Domestic Purposes Benefit and as such was entitled to free or very cheap legal services.
If the father is earning money and must supply their own funds for alawyer this can leave
him in avulnerable position when court battles come up. The father may have to choose

between assuming the costs and possible ensuing debt or lose access to the children.

Unemployed and working men are more vulnerable in access. They can find
themselves in a position where they cannot afford the access and degree of custody they
wish.

The reality isthat they if they are an access parent they may be having the
children up to 40% of the time, two nights [and] three days. It’ s still below that
40% threshold for care and they are paying substantial amounts.... They pay full
child support and pay double (as) they pay for the children while they have them.
Thereality isthat for unemployed and low-income men that may not be possible.
They cannot afford to have their children overnight. (Don)

Fathers with pre-school children are in weaker positions ‘Thereis a (belief) pattern
about pre-school children, that they need their mothers, that they are better in the care of
their mothers than their fathersin most cases. That is a cultural assumption’ (Don). This
assumption based on gender again discriminates against the man. Delays in access affect
younger children more, ‘you're looking at athreshold of separation for a child that’s
under two years, that’s amajor trauma’ (Don).

Anti-male bias by comparison

Many of the examples of anti-male bias were illustrated by anecdotes where a mother
was placed in the less common role of being the non-custodial parent. ‘1 have seen
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women in that situation, they are having access and they are just stunned by what’s going

on. | seethisall thetime. It islifefor aman’ (Don).

Often it isdemonstrated by the use of comparison stories;

| see on aregular basis fathers become the (respondent) of a protection order.
These are on subjective grounds. “ | feel threatened, he' s been abusive to me, my
doctor has given me Prozac because I’ m under stress”. The court says“we'll err
on the side of caution and give you a protection order. Y ou’re protected from the
father; he’ s not allowed anywhere around you or the children. He' s not allowed to
phone, he's not allowed to send presents’ . And fathers do get arrested for sending
Xmas cards. On the other hand, I’ ve been to court and seen afather, who was
subject to violence, and there were police witnesses. Police officers on the scene
gave evidence that the mother assaulted the father with a pot of boiling water. The
judge said thisisterrible She denied it. She had two officers giving evidence
against her. She had his family [testifying against her]. The judge said the
evidence is compelling, you're guilty, but | won’t give you a conviction because
that might interfere with custody and access with the children. [Interviewer: If it

were aman that would have been done differently?] Absolutely. (Aaron)
Sometimes it was generalised; ‘I’ ve seen how hard it isfor guysto get full custody if
they think ... the children are at risk with their mother. Normally if the mother is not...
particularly safe with them the court will try and go more towards joint custody’ (Aaron).

Theimpact of the perception of the experience of anti-male bias on fathers

The respondents agreed that men in the Family Court process perceived themselves to

experience anti-male bias. Anger was a common theme;

A lot of theinitial anger we see is based on the gender bias in the court system.
But there’s alot of other stuff going on with guys close to separation that is likely
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to generate some of that anger and frustration. And alot of it hasalot to do with
conflict with the ex-partner, which afair hearing or an unfair hearing in the
Family Court only exacerbates. Because there is this battleground and the

battleground is seen to be not quite fair (Brent).

Do men focus on anti-male biaswhen it has had a minimal influence?

Sometimes focus goes onto the bias. There are ‘definitely guysthat do that... because

they don’t want to acknowledge their faults’ (Aaron).

There was, however, general agreement that men are more focussed on protecting the
children and gaining/sustaining access. They see anti-male bias as an obstruction to
obtaining this. In addition, often the focusis on on-going conflict with the ex-partner

They (fathers) are not blaming everything on some little incident. | think the focus
tends... right or wrongly, to be focussed on the ex-partner and their on-going
attempts to do things that are aggravating. (Thisisregardless of) whether that
affects the children’s wellbeing and [the father’ 5] attempts to get on with them.
(Brent)

The effect of the separation on thefathers

The emotional impact on fathersis claimed to be significant by the respondents.
‘Regardless of whether the wellbeing of the child is served by men being excluded there
is still the emotional impact on men. Thisis one of the many factorsin society resulting
in men’s horrible health statistics' (Aaron).

The end result is too often that men give up and abandon further contact. ‘It seems that
the lack of enforcement [of access| destroys the credibility of the courts. A lot of men
will often at that point walk away and they’ll often be blamed for that. “ Thisis costing
me, and it’s not helping my children. | need to get on with my life”’ (Don).
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The response of fathersto the perceived power imbalance

In New Zealand, as in overseas, men have organised to challenge the existing Family
Court processes. ‘Men are getting together and doing lobbying to try to change things.
They’ve moved on to try to effect changes, to help men in the future not have to

experience what they experienced’ (Brent).

The perceptions of these respondents are considered further in the following chapter.
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Chapter 4- Discussion

This section will analyse and discuss the results of the interviews with the respondents
in relation to the literature reviewed earlier in thisreport. Limited available research into
the Family Court in New Zealand has made validation of the respondents’ allegations
difficult. However, research from overseas and the 1990 series of studies of the Family
Court has been used to validate or challenge the claims of the respondents.

Thereisaclear indication by the respondents that many non-custodial (and custodial)
fathersfeel there is atendency towards anti-male bias in the Family Court. The Ministry
of Justice also notes that there is some public perception that the Family Court is biased
towards mothers (Lee, 1991), though does not appear to explore the issue in any depth.

One of the respondentsto this research suggested that the issue of anti-male bias has
more to do with ‘institutional bias'. As such, this chapter begins with an exploration of
anti-male bias under the headings of cultural, personal, and institutional sexism, and

follows with an exploration of further issues related to this research.

Per sonal Sexism

Personal sexism against the men described in this study was demonstrated in the
respondents’ anecdotes regarding the police handling of incidences of domestic violence.
The research referred to by Goodyear-Smith (1999) in the New Zealand context is
particularly relevant in validating this perception. These figures indicate that women are
roughly equal to men in acts of domestic violence though generally women are more
likely to suffer physical injuries. The studies referred to also indicate that women are not
likely to be charged, or to reach a place of being forced to receive treatment for such
offending. As such, these conditions could do much to support the following claims made
by the respondents;
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1. That fatherswho call the police with claims of physical abuse for the most part
are dismissed.

2. That fathersare colluding with dismissing the violence by their partners against
themselves, therefore minimising the abuse, or hiding with shame, the affects of it.

3. That thejudiciaries of the District and Family Courts both discount the violence
of the female partner.

4. That thefailure of the legal system to address spousal violence by women leaves a
father without evidence when heis applying for custody and access in the Family

Couirt.

Not addressing such violence conflicts with the welfare of the child. Goodyear-Smith
(1999) cites Kalmus (1984) to state that children witnessing violence between their
parents are more likely to practice domestic violence as an adult, either as an aggressor or
avictim. The discounting of such violence by mothers against fathers is therefore harmful

for children.

Thereisthe possibility that an elevated proportion of cases before the Family Court
involves mothers that have a history of violence towards their children and/or towards
their partner. The belief stated by one of the respondents, is that men will challenge the
mother for custody in the Family Court when they feel they need to protect their children.
The fact that the father will no longer be present in the family hometo fill this role means
that the children are vulnerable to abuse. The father is prompted to finally make
allegations of spousal violence. However it is much too late.

The belief was aso stated by the respondents that the only way to gain custody if the
mother was contesting it was by proving that the mother was neglectful or abusive with
the children. One respondent indicated that, in such an event the courts would generally
consider shared custody, being hesitant to exclude the mother. There are no studies

published by the Family Court addressing thisissue.
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Domestic violence by women is a side issue to the broader issue of access and custody
in New Zealand, though it does provide material for comparison in making the argument
for an existing pattern of anti-male bias. The tolerance a violent woman receives for her
behaviour against her partner contrasts with the response by the legal system in the event
of allegations by a woman (Goodyear-Smith et.al., 1999).

The pattern of personal sexism portrayed in respondents’ anecdotes about the police
were also described in stories about all those professions who deal with the Family Court
process. The Family Court counsellors, the judges of both the District Court and the
Family Court, lawyers (both the mother’s and the father’s), the Counsel for Child, WINZ
social workers, and the school system all stand accused of it. Examples of these were

presented in the Results Chapter above.

Cultural Sexism

In this study, cultural sexism, sometimes overt, and sometimes covert, is demonstrated
by the respondents’ claims of encounters with the belief that fathers are not as capable of
caring for a child asamother is. It is easy to contend that this belief underpins much of
the bias in access and custody in the Family Court, and that it has greatly affected the
fathersindirectly dealt with in this research.

A point made by two of the respondents isthat, prior to separation, fathers generally
find themselvesin the role of provider, and mothersin the role of nurturer. This belief is
supported by the Family Court’s research (Lee, 1991). Upon separation, the person more
proven as the caregiver isthe mother. However, as pointed out by one of the
respondents, she may not be the best parent. The father who iswilling to fill the provider
role knows that they will not be in a place to provide the consistent care a child requires.
This does not mean that they don’t provide it when they come home, or that they aren’t
capable of assuming that responsibility more fully after the relationship with their female

partner has ended.
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One of the respondents questioned the societal assumption of mothers (as opposed to
fathers) being more capable of providing on-going care for children. This assumption
reflects many of modern New Zealand’ s suppositions about the needs of the child and is
challenged in some literature (Rowland, 1999). It also indicates the degree to which a
father’sinput is valued by society as largely that of provider.

Claims of anti-male bias in the Family Court and the resulting weak position of fathers
in the area of custody and access contradicts the assumption expressed in much feminist
literature placing men in agreater position of power in society than women (Eaton,

1986). There are however some who challenge this assumption (Burgess, 1997 and
Farrell, 1994). This contradiction could be areflection of society’s gender role
expectations, with each maintaining dominance in the area of their traditional role
assignment, the domestic arenato women, and the non-domestic arena to men.

There appears to be sufficient reason in the above analysis to justify saying that there
are patterns of cultural sexism operating in the current Family Court environment, and
that such biasis entrenched in the cultural expectations of its administrators.

Institutional Sexism

Institutional sexism isthe mode that strikes most clearly at the core of the experience
of fathers described in this report, largely through the prominence of one institution, the
Family Court, in the way that it prescribes limitsto a father’ s involvement with their
children upon separation. Institutional sexism is defined for this research asahbiasin our

social and administrative institutions that automatically benefits one gender.

In the area of the family, current social norms and the institutions that support them
mean that most separations result in the father assuming the role of access parent.
Institutional biasis exhibited through an inequitable treatment for personsin the role of
access parent. Access denied by the custodial parent and not effectively challenged by the

court process could leave fathers vulnerable to the whim of the child(ren)’s mother,
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creating a power imbalance in the relationship. The respondents clearly believe that
fathers are at a disadvantage in this regard and are vulnerable to the abuse of this power
imbalance through the mother’ s capacity to deny access despite a court order to do so.

A case can be made that denying continuing access of the father in most cases harms
the children. Goodyear-Smith (1999) cites Gelles (1988) in claiming that children are at
greater risk of abuse by their mothers when they have no input by their fathers.

The concept of parental alienation isreferred to by one of the respondents and is
described in literature (Burgess, 1997). Parental alienation involves the use of overt and
covert coercion toward the child by the custodial parent with the intent of altering the
child' s desire to be with the access parent. Creating a situation of access/custody provides

aforum for such abuse.

The claims by the respondents of the significant use of unwarranted protection orders
by mothers (though not confirmed or challenged by figures published by the Family
Courts), isan indication that the Family Court is sympathetic to the custodial parent to
the point of creating inequities against fathers. Once again the Family Court does not
appear to have published studies into thisissue.

The examples of Personal, Cultural, and Institutional sexism related by the respondents
of thisreport can leave the impression that in the sphere of the Family Court, fathers are
not given the same opportunity as mothers, and they are judged more harshly. Thereis
significant anecdotal evidence to suggest that, before the Family Court, fathers are not

the dominant culture, they are the dominated.
Men’sHealth
The respondents refer to fathers as a group suffering ill health due to the stress related

to separation from their children. There are significant indications that men suffer most in

the grieving over separation from their partners and there is reason to believe that
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separation from their children has a similar negative affect on men’s health (Lynch et.al.,
1999).

Lynch et.al.(1999) expand on this, claiming that men are less capable of confronting
the issues of loss, and that the depression that they suffer in such instancesislesslikely to
be recognised as such by current health professionals asit does not ‘ fit" with the current

measures of depression.

The physical wellbeing of fathersis affected not only by the negative affects of stress
on stress-related illness, but also by the patterns of self-harm (and harm to others) that

men are more inclined to inflict when overwhelmed by grief.

Thereis significant reason to believe that the health of fathers could be profoundly
affected when prevented from more frequent contact with their children through the

Family Court process.

The Alternativesto Sole Custody

The respondents to this research believe that there is an assumption currently held in
the Family Court that sole custody isthe best option for the wellbeing of the child. They
claim that shared custody is not considered to be a viable option, except in the case where
amother isincompetent, violent or neglectful with the children in their care. Figures
released by the Family Court provide some evidence to support this belief, indicating that
shared custody is the exception to the norm of sole custody (Lee, 1991).

Various approaches have been tried overseas to improve social justice and protect the
interests of the child (Ministry of Justice, 2000). There are three general approaches to
the issue of the responsibility for children after separation; joint custody, primary
caretaker, and parenting plans. These are all options capable of prompting fathersto
include themselves more fully in the lives of their children after separation.
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The Guardianship Act 1968 is currently under review by the Ministry of Justice
(Ministry of Justice, 2000) and it has released a discussion document for comment by the
public. It acknowledges the need to review the legislation to address social change, and

outlines some approaches under consideration.

Legislation:

The respondents were very clear in their claim of the existence of anti-male biasin
Family Court. At the same time they demonstrated minimal concern about the actual
existing legislation. They appear to believe that biasis not so much enshrined in the
current legislation but rather that the existing legislation allows society’ s sexism to
operate with only limited challenge. Similarly, the other factors that have been alleged in
this report to support anti-male bias against fathers are governed by legislation that has

allowed this bias to occur.

Thisreport contends that any legislation that hopes to address the issues held by many
access fathers, will be hobbled without addressing the underlying cause of the injustice,
that is societal gender bias. Fathers require New Zealand society (and most likely
including themselves) to experience a period of significant change in order to reach a
place of equity when allocating the responsibility and the right to care for children after
separation.

The following chapter presents the conclusions from this research.
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Chapter 5- Conclusions and Recommendations

This report has summarised the experience of three men who work with fathers having
dealings before the Family Court. Each of them also has personal experience of
separation from their children for some period due to partnership relationships ending.
They were all passionate participants in this research and demonstrated supportive

interest in discussion around the topics covered in this report.

The information they have given on the subject of their perceptions of anti-male bias
in the Family Court process has been unanimous in tone if not in exact detail. They share
the belief that there are inequitable exchanges happening in the Family Court process that
discriminate against fathers. Such discrimination is not in the interests of the child, the
father, or society and they indicate issues that need to be addressed.

One of the most startling aspects of this research is the pervasiveness of the alleged
bias. It is perceived as being supported by the actions of all categories of professionals
involved with the Family Court and many outside agencies as well. The Family Court is
obliged to not consider gender when assigning custody and access, and it has no legal
mandate to practice positive discrimination in the hope of addressing some of the
disadvantages that women experience in society. Though positive discrimination is not

theintent, it is apparently the result.

The denial and minimisation of alleged female spousal abuse by the police and the
courts (and in some cases the fathers themselves) is a potent example of the biasthat is
exposed by the Family Court process. It comesto light at the time of separation because
it is often at thistime that afather will choose to speak about the abuse they endured in
the hope of protecting their children. It isfar too late to claim abuse at that time.
However, from the accounts of the respondents, the existence of profound bias against
fathers limits them from having opportunity to have the police and District Court

prosecute prior to the separation.
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Asthe intention of this research was more to explore the pathways of the claimed
anti-male bias, not much focus has gone into the question of alternative approachesto
dissolution in the Family Court. There is however significant experience and research
being conducted in other countries of similar culture to New Zealand. Great Britain,
Australia, and many of the state legal systems within the United States are practising
legislation that is more supportive of the inclusion of fathers (Ministry of Justice, 2000).

This report finds that achange in legislation isonly part of what is required to address
underlying anti-male bias. To create an environment that respects fathersin the role of
caregiver (and conversely, mothers as providers) fathersin large numbers need to assume

more of that role before a family breakdown.

They need to be perceived as caregivers, both by their children and by broader society
so itisanormal thing for fathersto be appearing at pre-school with their children,
dressing their children, to be seen wiping their children’s tears and to be seen to shed
them themselves over their children.

This report recognises the need for change in the Family Court process and fortunately
thisbelief is currently shared by the Ministry of Justice as evidenced by their current
review of the Guardianship Act 1968 (Ministry of Justice, 2000). The respondents
generally agree that things have been improving in the Family Courts for fathers (and
their children). Overt sexismis not as clearly stated as it once was, ex-parte protection
orders are not given as freely as they once were, and the length of time from the

application of an ex-parte order to the father having his day in court has been reduced.

In line with the findings of this research the following recommendations are offered;

?? That more training be provided in child development issues for the Counsel for Child

with the hope of further helping them to understand the importance of input by the

father, and the mechanisms of parental alienation syndrome.
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?? That research supporting and challenging the practice of shared parenting overseas be
gathered for Family Court judges and other professionals involved in the Family

Court with the aim of informing them on this approach.

?? That research on fathers and their relationships with their children in the New
Zealand context be carried out to address the comparative gap in knowledge that
exists between fathers and mothers in this regard.

?? That the Ministry of Education and WINZ conduct areview of their policies and

behaviours around fathers who are separated from their partners.

?? That the Ministry of Justice review the current arrest pattern of police in the event of
domestic violence. Thiswould be with the intention of addressing the discrepancy
between research documenting offending by female partners and their resultant
arrest/treatment rates.

?? That publicity of theissue of domestic violence by women against male partners
occurs with the intention of heightening public awareness of thisissue. Education of
men is critical to achieving this and support systems such as domestic violence
hotlines for men would need to be established to support change.

The review of the Guardianship Act (1968) provides an excellent opportunity to push
for father (and child) friendly legislation. In particular this report recommends the

following;

?? That the Family Court’ s approach to privacy issues be reviewed recognising that the
results of Family Court cases are of public interest, and that privacy has blocked

public interest by making outside reviews of its operations difficult.
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?? That the current review of the Guardianship Act 1968 consider ‘friendly parent
provisions’ where custody or preferential conditions go to the parent who islikely to
promote access and good relations. This would be with the intent to support co-
operation between the separated parents.

?? That the review continue with its tack of considering the approaches used overseasin
England, Australia and the United States to create a system that is more equitable for
the parents and provides the maximum benefit for the welfare of the child.

Thisreport also recognises the responsibility of fathersin general to become more

involved in the care of their children, to be shared parenting in the home before the

family break-up. Thiswill challenge the stereotyping of fathers as principally resource
providers, and could quite possibly, result in areduction in the number of separated
families.
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Donald Pettitt
Massey Ethics Proposal: PERCEIVED ANTI-MALE BIASIN THE FAMILY COURT

1. DESCRI PTI ON
1.1. Justification

The Family Courts have a significant role in administering the legislation that governs the
relationships between ex-partners and their children. This researcher has heard anecdotal
evidence of men experiencing anti-male bias in the Family Court process and believes
that an institution such as the Family Courts needs to be perceived to be operatingin a
just manner to ensure an equitable society.

Thisresearch isintended to add to the growing body of opinion and literature focussed
on the perception of anti-male bias in the Family Court by producing a qualitative
analysis of the experience's of 3 or 4 facilitators in men’s organisations dealing with the
issues of custody and access.

1.2. Objectives

This study will examine the perceptions of 3 or 4 people who regularly work with men
that have felt unequally treated by the Family Court process based on their gender. In
particular it will focus on the areas of custody and access arrangements.

It will ask the question:

What isit that many men find so anti-male about the current Family Court processes in
the areas of custody and access?

In so doing it will explore the opinions of facilitators who have accumulated alarge
variety of stories of men who identify themselves as having experienced bias and identify
the patterns of sexism. It will ask them to identify the mechanism by which they perceive
this bias operating; whether through the legislation, the court policy, through
administrator’s personal bias or through other means.

This study will also ask the participants to summarise the impact that the perceived
inequitable situation have had on the lives of their clients.

Thisresearch will be qualitative in nature. It is hoped that it will produce a document
that can be useful to other men in interpreting their own experience in the Family Court
process and sensitise other interested parties who haven’t experienced this process.

1.3. Proceduresfor Recruiting Participants and Obtaining Informed Consent

Participantsin this study will be facilitators of two local men’s support networks; The
Home and Family Trust, and The Father and Child Trust.

Following approval by the Massey ethics peer review process the researcher will
approach participants in person at which time they will be given an information sheet and
consent form (attached).
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1.4.  Proceduresin which Research Participantswill beinvolved

Participants will be involved in one in-depth interview of one to one and one-half hours
duration in which they will be asked a series of questions regarding their role and their
interpretation of biasin the court process. They will be asked to describe the experiences
of men whom they have facilitated who they believe have experienced anti-male bias.
Interviews will be conducted in the participant’s office facilities or in amutually agreed
venue. Participants will be informed that they have aright to terminate the interview or
withdraw from the research at any time.

15. Proceduresfor handlinginformation and material produced in the cour se of
theresearch including raw data and final resear ch report(s)

Interviews will be taped and then transcribed selectively. The tape recorder will be
stopped at the participants request. | anticipate transcribing these tapes myself. If | use
another person to transcribe notes, that person will sign a confidentiality agreement.
Noteswill be taken during interviews.

1.6. Proceduresfor sharinginformation with Resear ch Participants
Participants will be sent atranscript of the material from their interview, which it is
intended will be used in the final report. They will be invited to make changesto this
information prior to it being used in the final report.

1.7. Arrangementsfor storage and security, return, disposal or destruction of
data

Tapes, notes and transcripts will be kept in alocked box in my home office. Word
processing will be performed on my personal computer, which is not connected to any
network.

Following the examination of the report interview tapes, notes and transcripts will be
destroyed or returned to the interviewees if so requested. Results will be utilised in the
final report in asummarised and thematic form thereby minimising the risk of breach of
confidentiality.

2. ETH CAL CONCERNS

2.1. Accessto Participants

Thefacilitators of the Christchurch Father and Child Trust and the Family and Home
Trust will be approached to participate in the study. If willing they will be sent the
information sheet and interview consent form.

These men will contact me through my place of work and after initial dialogue | will
deliver the information sheet and the consent forms to them prior to the actual interview.

2.2.  Informed Consent

Full information regarding the aims and nature of the study will be conveyed in writing
to the participants. The information sheet and the consent forms will be delivered to the
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participants prior to the interview (copies attached). Verbal discussion will be had with
the participants prior to delivery of the information sheet and consent form and after
delivery such that any questions or concerns can be addressed at these times.

At the interview we will review the participants right to stop the tape recorder at any
time and also to withdraw from the research at any time.

2.3.  Anonymity and Confidentiality

Where confidentiality is requested, every effort will be made to enhance this. However,
anonymity cannot be guaranteed in the case of asmall population centre such as
Christchurch.

The participants will be invited to be named in the study. It is anticipated that the
participants will be spokespersonsin regard to male issues bias in the Family Court and
as such will be enthusiastic about making their views known to a broader forum. Efforts
will be made by the researcher to maintain confidentiality through non-identification of
the participants and through the use of summarised and thematic presentation of findings
in the report. Where a respondent raises issues from a particular case, all identifying
characteristics will be disguised, in order to protect their clients confidentiality.

2.4. Potential Harm to Participants

None anticipated

2.5. Potentia Harm to Researcher(s)

None anticipated

2.6. Potential Harm to the University

None anticipated.

2.7. Participant'sRight to Declineto Take Part

The participants will be asked to volunteer in this process. It will be made clear to them
through the information sheets and at the interview that they can decline to take part in
this study or withdraw at any time. They will also be told that | will turn off the tape
recorder during the interview if requested.

2.8. Usesof thelnformation

It is anticipated that the report will be made available to the two organisations cited for

their use as aresource material. The results may also be made available for wider
dissemination through publication unless participants oppose this.
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2.9. Conflict of Interest/Conflict of Roles
None identified

2.10. Other Ethical Concerns

None identified

3. LEGAL CONCERNS
3.1. Legidation

3.1.1. Intellectual Property legidation
Not applicable

3.1.2. Human RightsAct 1993
Not applicable

3.1.3. Privacy Act 1993
Not applicable

3.1.4. Health and Safety in Employment Act 1992
Not applicable

3.1.5. Accident Insurance Act 1998
Not applicable

3.1.6. Employment Contracts Act 1991
Not applicable

3.2. Other Legal Issues
Not applicable

4, CULTURAL CONCERNS
This research will involve Pakeha interviewees who will not be asked directly to
comment on other cultures experience of sexism in the Family Courts.

5. OTHER ETHI CAL BODI ES RELEVANT TO TH S RESEARCH
None identified

5.1. Ethics Committees
None identified

5.2. Professional Codes
Noneidentified

46



6. OTHER RELEVANT | SSUES
Noneidentified
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Appendix 2 —Interview I nformation Sheet

Perception of Anti-male Biasin The Family Court

Infor mation Sheet

The Resear cher: Donald Pettitt

Contact: Child Y outh and Family Services
7 Winston Ave, Papanui, Christchurch
PO Box 5334, Papanui, Christchurch
Phone (03) 963-2150

Supervisor:  Mike Garland, Lecturer
School of Social Policy and Social Work
Massey University
Private Bag 11222, Palmerston North
Phone (06) 350-5799 Ext.2818

The Project:

This study seeksto gain further understanding of the challenges confronting men in the
Family Court process. In particular it explores the issue of perceived anti-male biasin the
Family Court processin the areas of custody and access.

The equitable treatment of all parties in the Family Court processiscritical in the
maintenance of ajust society. A significant number of men who have been through the
Family Court process have indicated that they believe they did not receive equitable
treatment because of their gender. It isthe intention of this research to explore claims of
anti-male biasin the hope that such information can be useful to men in interpreting their
own experience of such perceived bias and to sensitize and inform othersinvolved in the
Family Court process.

This report seeksto explore the claims of the existence of anti-male bias and attempts
through the use of qualitative research to identify the patterns of any perceived bias. It
aimsto consider the vector through which such perceived bias occurs by considering the
practice, legislation, and Family Court personnel’ s approach to gender issues. It also
briefly explores the impact on the men who perceive themselves to experience anti-male
bias. In order to do this several facilitators who have provided support to men who are, or
have been involved with, the Family Court process will be approached to share their
impressions of the phenomenon in question.

Most of theinformation for this study will be gathered through the interviews, which will
last, from one to one and one half-hours with each participant. These interviews will be
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recorded on audiotape and notes will be taken. The tapes and notes will be destroyed or
returned to the interviewee after Massey acceptance of the report.

The interviewees will have the right to terminate an interview or request that the tape
recorder be turned off at any time. Referralsto further counseling will be available.

If you do agree to participate it will be on the understanding that what you say in
interview is completely confidential in the event you choose not to be named. Y ou have
the right to view the transcript material prior to it being used in the final report.

The presentation of findingsin the report of this research will be arranged thematically
rather than by individual interviewee's statements. This presentation will make it difficult
to identify the interviewee optimizing confidentiality. Brief direct quotations from
interviews will only be included in the report with the consent of the participants
concerned.

My conducting this research will be kept separate from my employment as a social
worker. No information in any identifiable form will be given to the Department of Child
Y outh and Family Services.

This report may be made available to the local organisations associated with those
participating in this study and will be made available for publishing unless the
participants express strong disagreement.

As a participant you have theright to;

?? Refuseto answer any particular question, or to request that the tape recorder be
turned off at any time during the interview

?? To conclude an interview or to withdraw from the study at any time

?? Ask any further questions about the study that arise during your participation

?? Provide information on the understanding that it will be completely confidential to the
researcher and his supervisor

?? Begiven accessto asummary of the findings of this study when it is concluded
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Appendix 3—Interview Consent Form

Signed:
Name:

Date:

Perceived Anti-male Biasin The Family Court
CONSENT FORM
I have read the Information sheet and have had the details of the study explained
to me. My questions have been answered to my satisfaction, and | understand that

| may ask further questions at any time.

| understand | have the right to withdraw from the study at any time and to decline
to answer any particular questions.

| agreeto provide information to the researchers in the understanding that my
name will not be used without my permission.

| consent to my name being used with identifying quotes in the final report.
| agree to the interview being audio taped.

| also understand that | have the right to ask for the audiotape to be turned off at
any time during the interview.

| agreeto participate in this study under the conditions set out in the Information
Sheet.
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Appendix 4 - General Interview Guidefor Ethics Review

Who isthis person?

How old are you?

What is your training background?

Areyou currently training in any way?

What is your rolein the area of men and the Family Courts?

In what areas have they perceived anti-male biasin the Family Court?

How would you describe perceived bias?
Focussing on custody what patterns of perceived anti-male bias have you recognised?

Focussing on the assignment of access what patterns of perceived anti-male bias have
you recognised?

Focussing on on-going access arrangements what perceived patterns of anti-male bias
have you recognised?

In each of these patterns where would you identify the cause of the perceived biaslying;
legiglation, court policy, Family Court administrator’s personal bias (judge, police,
counsellor, other) or any other general area of anti-male bias?

Arethere any particular groups of men whom you perceive to suffer from heightened
anti-male bias?

Men in particular situations?

What is the impact of the perception of the experience of anti-male bias on the men?

Are the men who experience perceived bias aware of it and to what degree? What is their
initial response?

In your estimation do men sometimes focus on anti-male bias when it has had a minimal
influence in the process of assigning custody and access?

How would you say men are affected in the long term by the instances in which they
experience anti-male bias in the Family Court? How does this affect those around them?
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